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History of Domestic Violence Legislation in India 
India became independent in 1947 and adopted a Constitution in 1950, which remains in force 
today.
1
 Part III of the Constitution protects fundamental rights, including the right to life, which has 
been interpreted to mean the right to live a life with dignity and free from violence.
2
 The Constitution 
also empowers the State to take affirmative measures to protect women under Article 15.
3
 The Indian 
Parliament has often invoked Article 15 to pass special legislative or executive measures to protect 
women, which have generally been upheld by the Courts.
4
 
It took India fourteen years after independence to pass its first law directly relating to violence 
against women. In 1961, the Dowry Prohibition Act (DPA) came into effect which penalized not only 
taking but giving of dowry. However, the Act did not effectively curb the practice of dowry.
5
 The 
Indian Parliament later passed Dowry Prohibition (Amendment) Acts in 1984 and 1986, but their 
impact was as negligible as that of the 1961 Act.
6
 
The campaign to end dowry-related domestic violence eventually led to the passage of the 
Criminal Law (Second Amendment) Act 1983, which introduced Section 498A to Indian Penal Code 
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1
Art 394 Commencement: This article and Articles 5, 6, 7, 8, 9, 60, 324, 366, 367, 379, 380, 388, 391, 392 and 393 shall 
come into force at once, and the remaining provisions of this Constitution shall come into force on the twenty sixth day of 
January, 1950 , which day is referred to in this Constitution as the commencement of this Constitution 
2
Art 21 of the Constitution of India, which protects the right to life, has been given this expansive meaning through a 
series of landmark Supreme Court judgments, e.g., Francis Coralie Mullin v. Administrator, Union Territory of Delhi, 
(1981)2 S.C.R. 516, 530 (India) (holding that preventive detention must be minimally restricted because Article 21 
protects right to freedom against any unlawful detention); Unni Krishanan v. Andhra Pradesh, (1993) 1 S.C.R, 
594,703(India)(extending the right to life to the right to have a livelihood); People’s Union for Civil Liberties v. Union of 
India, Writ Petition No. 196 of 2001  (that the right to food be included within the right to life) 
3
 Art 15(3) of Constitution of India stating “nothing in this article shall prevent the State from making any special 
provision for women and children”. 
4
Lawyers Collective-Women’s Rights Initiative, Staying  Alive, 5
th
 Monitoring & Evaluation 2012 on the Protection of 
Women from Domestic Violence Act, 2005 -xii (2012) (hereinafter Lawyer’s Collective Report) (nothing that Article 15 
is largely resorted to for the protection of women and children). 
5
 Ghosh & Choudhuri,, p.320 (noting that many acts of violence related to dowry were not reported); Also Lawyer’s 
Collective Report, at xii (explaining that the Act could not actually prevent the demand for and taking of dowry). 
6
 Ghosh & Choudhuri,, p.320 (showing that dowry deaths actually increased over time); Also, Lawyer’s Collective Report 
at xii (failing also because of inaction of state officials). 
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1860. Under this provision, any husband or his relative who inflicts “cruelty” on his wife could face a 
criminal fine and imprisonment upto 3 years which has been made cognizable and non-bailable 
offence by legislature.
7
 Cruelty is defined as any wilful conduct that “is likely to drive the woman to 
commit suicide or to cause grave injury or danger to life, limb or health (whether mental or 
physical),” or harassment that involves “coercing (the woman) or any person related to her to meet 
any unlawful demand for any property or valuable security or is on account of failure by her or any 
other person related to her to meet such demands.”
8
 However, many actions brought under the law 
have been defeated due to the inaction or corruption of law and enforcement officials.
9
 
In 1986, Sec 304B was added to IPC and created a new offence of “dowry death” This section 
holds a woman’s husband and in-laws criminally responsible for death resulting from any burns or 
other injury she incurs under suspicious circumstances within seven years of her marriage. There 
must be a demonstration, however, that husband or his relatives subjected the woman to “cruelty” in 
relation to the demand of dowry.
10
 
Object and Reasons of the Act 
It is permissible to look in the circumstances which prevailed at the time when the law was 
passed and which necessitated the passing of the law to determine the purpose and object of 
legislation.
11
 While promoting the object of an Act, its misuse can also be avoided and controlled; 
otherwise danger of misuse of an enactment would result in a real and grave threat.
12
 
It is fairly well settled that reference of the Statement of Objects and Reasons is permissible 
for understanding the background, the antecedent state of affairs, the surrounding circumstances in 
relation to the statue and the evil, which the statute was sought to remedy.
13
 
                                                          
7
 As defined by the first schedule of the Code of Criminal Procedure in the criminal justice system of India, a cognizable 
offence is a criminal offence in which the police are empowered to register a First Information Report, Investigate, and 
Arrest an accused without a court issued warrant. A non-bailable offence is one in which the accused must appear in the 
court to get the bail and it is the discretion of the court to grant the same or not. 
8
Indian Penal Code, 1860,  Section 498A. 
9
 Lawyer’s Collective Report , p.xii (Explaining that the nation’s policy to council, conciliate, and meditate was preferred) 
also Lawyer’s Collective, Handbook on the Law of Domestic Violence xvi (Indira Jaising ed.) (2009). 
10
Id, (demonstrating that the cruelty must specifically relate to dowry, unlike the general cruelty provided under Section 
498A of IPC) 
11
Ballarpur Industries Ltd v. Union of India, AIR 1997, Del 1. 
12
Sanjay Dutt v. State 1994(5) Cr LJ (SC) 679. 
13
Afzalunnisa Begum v. State of A.P, (2010)DMC 654. 
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Statement of Object and Reasons can only be looked into when there is vagueness or 
ambiguity present in the language of the Act 
14




The Act of 2005 is a piece of legislation brought in by the Parliament as the Parliament felt 
that the civil law does not provide relief to woman who is subjected to domestic violence. It is under 
these circumstances that a need was felt and a legislation bearing a civil character was brought up by 
the parliament to protect women from the domestic violence. The Act provided for an effective, 
speedy remedy wherein a single window system was created wherein the aggrieved woman can seek 
not only the compensatory relief but protection orders, residential accommodation, custody order in 
case children are in custody of respondent, monetary relief etc.  It is vital to take into consideration 
that the Act is not a bar on filing suit under any other law for the time being in force. It is a 
supplementary remedy which can be invoked even if there are cases in other courts, even at different 
places.  One peculiar feature of the Act is the definition of Victim under the Act. The Act has 
extended to include not only the married wife, but anybody who is living with the respondent “in 
nature of marriage”. The Act does not only widen its wings to cover matrimonial relationships or 
relationship in nature of marriage but is applicable to any women who are residing in a shared 
household to include mother, daughter, sisters etc. Keeping in view the above enumerated object, it 
has to be applauded that the legislature has taken a proactive step introducing such a much needed 
legislation even if it was the result of CEDAW, Vienna Accord of 1994, the Beijing Declaration and 
the Platform of Action (1995).
16
 The Act intends to provide for an effective protection of the rights of 
women guaranteed under Constitution of India and is a major social legislation in that regard.
17
 
Purpose of the Act 
Despite of amendments in various provisions dealing with the problems related to women and 
their right to live life with dignity, there was no respite from the increasing number of crimes which 
were committed against women.  The Cycle of violence reflects how the incidents of violence start 
with Phase 1 wherein the tension sprouts up in a relationship which is generally ignored and not taken 
                                                          
14
State of Rajasthan v. BasantNahata, AIR 2005 SC 3401. 
15
A. ManjulaBhashini v. Managing Director, A.P Women’s Co-operative Finance Corporation Ltd, (2009)8 SCC 431. 
16
Manish Tandon v. State, (2010) DMC 242. 
17
Sunitha v. State of Kerala, II (2011) DMC 353. 
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serious note of. Then comes Phase 2 wherein the incidents of battery and assault take place and in 
Phase 3 the batterer apologizes for his mistake and says sorry. But the cycle keeps on repeating the 
same 3 stages until and unless the battered says ‘No’. Thus, the purpose of the Act is to redress and 
rehabilitate the battered as soon as possible by giving her protection under the Act so that she can live 
a dignified life but unawareness of law, lack of courage and dereliction on part of duty of various 
officials responsible for putting the law in action care among the major reasons of delayed justice. 
Hence it can be said that the patriarchal norms do have contributed to a great extent but non- 
implementation of the legislations for the delay caused by the executive (police officials), judiciary 
(presiding officers of the court) and the Witnesses (due to lack of faith owing to rampant corruption 
and long procedures) have aggravated the problem.
18
 The sole purpose of the Act is to provide a more 
effective, speedy, reasonable trail and afford an equivalent protection to the rights of the woman as 
enumerated in supreme law of land, ‘The Constitution of India’.
19
 
The passage of the Domestic Violence Act, 2005 (“D.V. Act”), was the culmination of a long-
drawn struggle by the women’s movement for bridging the public-private divide, and eliminating 
violence against women, inside the four walls of the home. Traditionally, interference into “domestic 
privacy” has been seen as a greater evil than actual violence inflicted upon a woman.
20
 With changing 
societal perceptions and demands, however, certain additions were made in the Indian Penal Code 
(“I.P.C.”), and the Indian Evidence Act, 1860 ("I.E.A."), for dealing with the issue.
21
 However, given 
the nature of the complex social, economic, and personal relationships involved in this issue, it was 




The need for a better understanding of domestic violence and specific legislation on the same 
had been extensively debated in India, much before the D.V. Act was passed. Several women's 
                                                          
18
MaranNama v. State of Tripura 2010 (90) AIC 833(Gau) (Agartala Bench). 
19
RajaramPanwari v. Asha Panwari, 2010 (88) AIC 547(MP) (Indore Bench). 
20
See, e.g., State v. Rhodes, 61 N.C. 453 (186 8), in which the court stated: Although husbands have no right to whip their 
wives, nor wives their husbands, courts will not interfere, to inflict on society the greater evil of raising the curtain on 
domestic privacy, merely in order to punish the lesser evil of trifling violence, 
21
Section 304B, 498A of I.P.C.; Section 113A, 113B of I.E.A. 
22
 R. E. Dobash, Women, Violence and Social Change , p.2 (1992). 
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organisations prepared recommendations and draft statutes on this issue.
23
 Subsequently, a Bill to 
address issues of domestic violence was introduced in the Lok Sabha.
24
 However, it differed 
substantially from the draft statutes prepared by women's organizations, and came under heavy 
criticism, since its provisions were such as would have resulted in a complete failure of its 
objectives
25
. For example, only a woman related to perpetrator by marriage, blood or adoption, could 
avail of remedies under the Bill.
26
Domestic violence was defined to mean habitual assault or harm.
27
 
Single acts of violence, and economic or mental abuse, were not expressly included. The 2002 Bill 
lay pending in the Lok Sabha. When the U.PA government came to power, necessary changes were 
effected in the Bill, and it took the shape of the D.V. Act, 2005. The passing of the D.V. Act may be 
considered as an important step in addressing the issue of domestic violence. It recognizes for the 
first time, the occurrence of continual violence within the home, which may go beyond mere physical 
abuse, and seeks to rectify it. The Act is noteworthy for its effort to incorporate the social reality of 
domestic violence, resulting in a woman-friendly legislation that treads virgin territory as far as law 
in India is concerned. 
 
Domestic Violence and Human Rights Approach 
Violence against women is a human right issue. Conventionally, ‘civilized life’ and human 
dignity’ are perceived within the public sphere. The human rights law has primarily aimed to protect 
against the limitations imposed on the individual rights by the state. The trespass on civilized life and 
human dignity manifested in domestic violence, which occurs within the private sphere, has therefore 
eluded the human rights concern. Domestic violence occurring as physical and physiological abuse 
defiles the very existence of the abused person, who most often happens to be a woman.
28
 Domestic 
                                                          
23
National Commission on Women, The Domestic Violence to Women (Prevention) Bill: Indira Jaisingh, Reconsidered; 
Dangerous Bill, India Together, November 2002 available at 
http://www.indiatogether.org/women/violence/domvolbillhtm last visited on 15th April 2014   
24




Section  2. (a) read with Section 2(i), 2002 Bill. 
27
Section 4, 2002 Bill. 
28
AmeeYajnik, “Domestic violence-Protection of human Rights”, Gujrat Law Hearld Journal, 2 (1999). 
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violence thus contravenes the Universal Declaration of Human Rights (Article3)
29
 and the Section 
2(d) of Protection of Human Rights Act, 1993
30
. 
Constitutional Validity of the Act 
Supreme Court was flooded with the cases
31
 wherein the Act was held to be violative of 
Article 14 wherein the aggrieved can only be a woman and therefore, male as a victim was ignored 
and hence no protection was afforded to a man under the legislation.  But the Apex Court has 
dismissed the contentions holding that the Act is a valid legislation and it does not in any manner is 
violative of Article 14 of the Constitution. Plight of women in India required utmost attention, 
protection and amelioration.  
The Act was also challenged on the basis of giving equal status to a wife and a woman who is 
living in relationship in nature of a marriage. While dealing with this issue Supreme Court has held 
that “There is no reason why equal treatment should not be given to wife or even a mistress”. The 
real object of the Act is protection of woman from domestic violence be it of any kind. But the Apex 
Court in its recent judgment of Indra Sarma v. V.K.V Sarma
32
 has refused to award benefit of the 
legislation to a woman who was residing with a man knowing well that he was a married man stating 
that no woman who voluntarily resides with a man who is married would be entitled to any benefit 
under the Act, as the relationship would not fall under the category of ‘Relationship in a nature of 
marriage’, the court further held that live-in-relationship is neither a sin nor a crime, though socially 
unacceptable in a country like India.
33
 It further stated that for the purposes of the Act there are 
certain prerequisites that need to be fulfilled to make a “Live-in-relationship” fall under the category 
of “relationship in nature of marriage”. The Court in its Obiter Dicta held that there needs to a 
legislation that deals with live-in-relationship as not every kind of relationship would fall within the 
purview of “relationship in nature of marriage”. 
                                                          
29
 Article 3 of UDHR : Everyone has the right to life, liberty and security of person. 
30
 Section 2 (d) Protection of Human Rights Act, 1993” means the rights relating to life, liberty, equality and dignity of 
the individual guaranteed by the Constitution or embodied in the International Covenants and enforceable by Courts in 
India. 
31
Aruna Pramod Shah v. Union of India, Wp(Crl.)425/2008,High Court of Delhi, (Decided on 07.04.2008); Dennison 
Paulraj and Ors v. Union of India, rep. by Secretary, Ministry of Law and Justice and Ors, MANU/ TN/09757/2009; 
Writ Petition No. 28521 of 2008 
32
 Indra Sarma v. V.K.V Sarma, R.C.R. (Criminal) 179 SC. 
33
 Indra Sarma v. V.K.V Sarma, R.C.R. (Criminal) 179 SC. 
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Appraisal of the Act 
Domestic violence has been acknowledged as one of the most heinous threats against 
women's security. In 2005, the World Health Organization (WHO) established that violence against 
women caused more death and disabilities among women aged fifteen to forty-four than cancer, 
malaria, traffic accidents, and war combined.
34
 Despite efforts such as the U.N. Convention on the 
Elimination of Discrimination against Women (CEDAW) Committee,
35
 the United Nations 
Population Fund (UNFPA) argues that at the turn of the 21st Century violence killed and harmed as 
many women between the ages of 15 and 44 as cancer.
36
 The Vienna Declaration and Programme of 
Action on Human Rights has affirmed that gender based violence and all forms of sexual harassment 
and exploitation, including those resulting from cultural prejudice and international trafficking, are 
incompatible with the dignity and worth of the human person. In order to effectively fight domestic 
violence, the law must cover an expanded notion of the domestic realm. In 1996, the United Nations 
Special Rapporteur on Violence against Women developed a framework for model legislation on 
domestic violence, which urged states to draft legislation that contained the broadest possible 
definition of not only acts of domestic violence but of the relationships within which domestic 
violence occurs.
37
 In order to capture the reality of a modern family, the law must undertake this task 
by first composing a broader definition of what constitutes a family, as the term family has undergone 
numerous changes.
38
 A more dynamic definition must include members beyond a traditional family. 
For example, all children, whether they are victims of the perpetrator or children of relatives and 
house helpers can be protected under this analysis. In recent years there has been an expansion of the 
                                                          
34
The W.H.O, The World Health Report, 2005 p.11(2005). 
35
 The Convention on the Elimination of All Forms of Discrimination Against Women, adopted Dec. 18, 1979, 1249 
U.N.T.S. 13 (entered into force Sept. 3, 1981) [hereinafter CEDAW 1979] was originally adopted in 1979. In 30 articles, 
the CEDAW describes the definition of discrimination against women and the rights of women and the states 
responsibility to guarantee those rights. The CEDAW is supplemented by a number of General Recommendations that 
further detail the content and the use of CEDAW. Up to date, 189 countries, almost 90 percent of the members of the 
United Nations, have ratified the CEDAW. See Convention on the Elimination of All Forms of Discrimination against 
Women, UN Treaty Collection. The promulgation of CEDAW was the culmination of the efforts of the global women's 
human rights movement to bring together in a single document a charter of women's rights. Despite its shortcomings, it 
gives voice to the notion that women's rights are human rights. 
36
 UNFPA, State of World Population, (2005) and should forthwith be eliminated. Unfortunately, in spite of international 
commitments, the lives of girls and women around the world are often marked by gendered discriminatory practices. 
However, domestic violence is now a critical public policy issue of transnational character and showcases how global 
forces coalesced with local women's groups and human rights movements can place it on national policy agendas. 
37
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categories of those protected under the law, as some of the Asian laws have abandoned idealized 
notions of what should constitute a family. It is nonetheless important to note that these definitions 
have only changed on paper and may therefore have yet to be established as societal norms.  
At a purely theoretical level, the Act has been a colossal leap for the women of India because it has, 
for the first time, recognized the fact that Indian women are not only the victims of individual acts of 
physical and sexual abuse, as is the case in many societies, but also the victims of a well-established 
oppressive social system that constantly and systematically stunts their emotional growth and 
perpetuates their dependence on the male members of their family and has attempted to remedy the 
situation. However, at a more practical level, domestic violence as defined under the Act is so far 
reaching in its scope that it gives rise to the possibility of an unprecedented volume of frivolous and 
vexatious litigation under the Act, for the purpose of harassing the family of the husband of the 
complainant into meeting some demand or fulfilling some expectation. There is a tendency among 
persons having a marital dispute to engage in such frivolous litigation out of spite and thus there is an 
unfortunate yet eminent possibility that the provisions of the Act may be reduced merely to weapons 
in the hands of unscrupulous women against their husbands. Such litigation not only tends to 
wrongfully malign the reputation of the husband and his family but also is, in the larger picture, 
detrimental to the institution of marriage itself, as it perpetuates ill will and increases the tension in 
the household especially in view of the fact that the Act aims at merely providing protection with the 
intention of restoring peace in the household and not the complete separation of the girl from the 
family. Moreover, vindictive litigation of this nature has a disastrous impact on the impressionable 
minds of the children in the family. Furthermore, another potential hazard is that the Act, being aimed 
at preserving the family unit, would tend to encourage a settlement of the dispute and reconciliation 
of the relationship even in cases where it is essential for the victim to leave the household. Moreover, 
this tendency would be natural especially due to the general perception among the Hindus that if a 
married girl left her husband's house and returned to her father's house it would blemish her 
reputation as well as the reputation of her father's family. Thus, although the intentions of the Act is 
laudable, and the changes that it has introduced significantly progressive, the sensitivities implicit in 
the provisions of the Act, especially in the context of the unique and peculiar form that India's social 
structure has acquired over the years, would make its implementation complicated and its success 
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uncertain. The effective implementation of the Act would, in the near future, depend on the proper 
training of the protection officers and the efficient functioning of service providers. However, in the 
opinion of the author, in the long run, the really significant battle against domestic violence in India is 
social rather than legal and can be fought only if a comprehensive scheme of education for women is 
put in place at all levels of the social structure so as to not only make them aware of their rights under 
the Act and other similar legislation but also to pave the way for their financial independence and 
uproot the self-perpetuating sense of inferiority that has seeped so deep into their mindset. 
